
[image: image1.png]



Neutral Citation Number: [2010] EWHC 3055 (Pat)

Case No: HC 09 C 04080
IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION

PATENTS COURT
Royal Courts of Justice

Strand, London, WC2A 2LL

Date: 03/11/2010
Before:

MR. JUSTICE MANN
- - - - - - - - - - - - - - - - - - - - -

Between:

	
	SELECT HEALTHCARE (UK) LIMITED
	Claimant

	
	- and -
	

	
	(1) CROMPTONS HEALTHCARE LIMITED

(2) PROTO MAGIC INNOVATIONS 

LIMITED
	Defendants


- - - - - - - - - - - - - - - - - - - - -

- - - - - - - - - - - - - - - - - - - - -
MR. ASHLEY ROUGHTON (instructed by Gowlings (UK) LLP) for the Claimant

MS HEATHER LAWRENCE (instructed by Williams Powell) for the Defendant  

- - - - - - - - - - - - - - - - - - - - -

Approved Judgment

.............................

Digital Transcription by Marten Walsh Cherer Ltd.,

1st Floor, Quality House, 6-9 Quality Court 

Chancery Lane, London WC2A 1HP.

Tele No: 020 7067 2900, Fax No: 020 7831 6864, DX: 410 LDE

Email: info@martenwalshcherer.com
Website: www.martenwalshcherer.com
MR. JUSTICE MANN
1. This is an application with two limbs.  Firstly, to strike out the claimant's claim on the basis that it has no case despite having had plenty of opportunity to establish one.  Second, an in the alternative, it is an application for an order that the claimant be required to state its case on infringement and how it is that the defendant's product is said to infringe, brought against the background in which it is said that the claimant has put forward from time to time inconsistent bases of the claim for infringement and then refused to answer what is said to be a proper request for particulars and, at the same time, seeking to put in some evidence to demonstrate its infringement claim which is no more than a one‑sentence expression of an unsubstantiated opinion by an expert.  

2. When this matter started this afternoon I hope I contributed to the debate by going straight to what I thought was the heart of the matter, having confirmed some background facts, by asking Mr. Ashley Roughton, who appears for the claimant in this case, what his case on infringement was.  Mr. Roughton was immediately able to give me a formulated case on infringement which, while of course not accepted by Miss Lawrence, advances the debate in the sense that it makes it much clearer what his case is and, in particular, what his case is not.  I need not set out that formulation in this judgment.  It is to appear in some further particulars of infringement as ordered by me.  

3. It makes it clear in this case that the infringing pimples, as I think I can call them, appear not in the coating, contrary to some of the averments that have been made in the past, and not within the underlying fabric of this product, but in some finish which in an inelegant way I describe as an intermediate layer.  That has not hitherto been made clear.

4. Had there been no appropriate degree of clarification in this case I think it more likely than not that I would actually have ordered this case to be struck out in the circumstances rather than give a further extended opportunity to particularize.  However, I do not know for certain that that is the case and in any event, Mr. Roughton having provided a form of particulars, the heat had gone out of that part of the debate.  

5. However, the question now has to be addressed as to whether or not first all Mr. Roughton's clients should pay the costs of this application and, secondly, if so, whether they should be paid on the indemnity or standard basis.  

6. Miss Lawrence, for the defendants, seeks an order for costs on the indemnity basis.  She says that the claimant has provided a series of conflicting statements as to its case on infringement from which it was impossible to be certain what its case currently was.  When challenged in this application ‑‑ which was a serious application to strike out ‑‑ it put in some expert evidence which, to paraphrase Miss Lawrence, was hardly worthy of the name.  Overall one could not work out what the case was and it could be inferred from the fact that the claimant could not articulate it, and the fact that the expert did not articulate it, that in fact there was no case and the thing should be struck out.  That has now been fixed.  Nevertheless, the claimant has conducted themselves in such a way as to waste time and costs and not only should she have her costs of this application, it has been an application on which she has essentially won in getting what she seeks out of it, which is an indication of case, but also the claimant has behaved sufficiently badly that there should be punishment in the form of an order for indemnity costs.  

7. Mr. Roughton, strikingly in my view, not only resists the application for indemnity costs.  He even resists the application that he should pay costs and, indeed, says that his costs of this application should be paid by the defendants.  He says that that is because they pointed out certain difficulties with a recent request for further information and invited the questions to be posed in accordance with the patent, at which point they would answer them.  He also relies on the fact that the claimants’ case, that they do not infringe, depends on an immaterial averment, that is to say that their product has dimples, not pimples and that is so plainly a bad point that her application to strike out was founded on a bad point and, therefore, he should have his costs.

8. In answering these questions it is, in my view, important to bear firmly in mind why we are here today.  We are here today because the claimant has failed to make sufficiently consistently clear until today what its case was in infringement.  I will not go through the precise dates and timetabling of its various positions, but its positions were as follows.   Originally in correspondence it was said the pimpling which is said to be infringing was in the coating to the defendants' product.  That was supported by photographic evidence.  Then an answer to a request for further information seemed to suggest that the pimpling was in the underlying fabric and not in the coating.  The claimant then seemed to revert to position one when it provided some photographs and notice of experiments on the CMC, those photographs being consistent only with the pimpling arising in the underlying fabric and not in the coating.  Then those photographs and that notice were withdrawn at the CMC leading either to complete puzzlement as to what the case was or an implicit reverter to the position that the pimples were in the coating.  This was all extremely uncertain.  

9. In my view the defendants cannot been blamed for taking the view that the matter needed sorting out.  They attempted to sort it out in a request for further information, provided for by Lewison J at the CMC and served on or about 29th June 2010.  There was some correspondence as to whether those questions were apposite and the claimants took the rather striking view that the defendants had asked the wrong questions, and they expressed the view that if only they asked the right questions couched in the terms of the patent, then they would answer them.  

10. I think it can be confidently predicted that if the questions had been answered in the way which the claimant thought were consistent with the patent we would be unlikely to be any further on.  In any event I do not think the criticism is in any way a fair one.  The questions asked were questions designed to work out, in essence, where the claimants said the pimples were.  I will not read all the questions but the principal objection taken by the claimant to the form of the questions was that the questions were phrased in terms of the pimples being "on" the non‑woven material.  The claimants took the view that the preposition "on" did not appear in the patent.  The patent used the preposition "in".  I am somewhat simplifying the nature of the dispute but that will do for present purposes.  The claimant took the view that since it thought the questions were not apposite it was not obliged to answer them, and it again invited the defendants to ask what it viewed as the right questions.  That was, in my view, a completely misplaced stance.  It is quite obvious what the defendants were asking and it ought to have been obvious why they were asking it.  

11. In any event even if there was something in the preposition point there is at least one question in the request for information which could and should have been answered and, indeed, it could and should have been answered in the terms of an outline of the case which Mr. Roughton has provided me with today.  That question is this:  
"3.  Please identify the location and form of the alleged pimples on the non‑woven material ...".  
Whether one likes the preposition "on" or not it is absolutely clear what that question is aimed at.  If the claimant did not like the form of the question then it would have been perfectly open to the claimant to say "we do not make a case that the pimples are on the fabric but our case is as follows", and then articulating the matter in the way in which Mr. Roughton was able to articulate it today.  I observe that he was able to articulate it more or less immediately upon my asking him to do so.  As Miss Lawrence has pointed out, that demonstrates that the matter has been thought of before and it demonstrates that the answer could have been provided before.

12. As part of their application to strike out the defendants filed a limited amount of expert evidence as to its expert's view of its product but, of course, not fully understanding what the claimants’ case was, the expert could not fully opine.  However, he made some sort of attempt.  That was met by the claimants’ expert who did no more than assert a belief that the defendants' product had pimples in accordance with the patent.  It took the debate no further at all.

13. In my view this is a case in which the claimants have given every impression of playing games in this action.  I do not need to make a finding as to whether are not they actually were playing games but they have certainly given that very strong impression.  The claimants have also given the very strong impression that they do not know what their case is and they have been reluctant to be pinned down, and have demonstrated a tendency from time to time to change their case.  

14. There is nothing inherently wrong with changing a case; it happens all the time in these courts.  When it happens in the manner in which it happened in this case and with decreasing rather than increasing clarity as to what the case is, then that is a practice which must be stopped.  It has been said more than once, particularly in the context of patent litigation, that it must be conducted efficiently, properly and with a proper regard to costs.  All litigation must be conducted with a proper regard to the need to disclose what a case is so that the other party can understand it and meet it.  

15. In this respect the claimant has, in my view, fallen lamentably short of the standards required of patent litigants in this court.  I am quite satisfied that the claimant has brought this application on itself and has brought itself close to having its claim struck out and, therefore, as a matter of principle the claimant ought to pay the costs of this application.  

16. I also have no doubt that the claimants should pay the costs of this application on an indemnity basis.  The wilful, as it seems to me, refusal to disclose its case until asked point blank by a judge of this Division what the case was and their reliance on totally misconceived technicalities arising out of the patent, and a reliance on an assertion that the defendant really ought to ask the right questions, are, in my view, rather remarkable in the context of the litigation that I have seen.  It is simply not the way in which litigation ought to be conducted and is plainly, in my view, within the category of conduct which falls to be penalized by an award of indemnity costs.  I therefore order that the claimant pay the costs of this application on an indemnity basis.
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